F. Mell Whitney v. Board of Review of the Industrial Commission of Utah : Brief of Appellant by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs (1965 –)
1978
F. Mell Whitney v. Board of Review of the Industrial
Commission of Utah : Brief of Appellant
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc2
Part of the Law Commons
Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.
Lionel M. Farr; Attorney for Plaintiff-Appellant;
Robert B. Hansen; Floyd G. Astin; K. Allan Zabel; Attorney for Defendant-Respondent;
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (1965 –) by an authorized administrator of BYU Law Digital Commons. For more information, please contact hunterlawlibrary@byu.edu.
Recommended Citation





STATE OF UTAH 
----------------~--------------------------------
F. MELL WHITNEY, 
Plaintiff-Appellant, 
vs. 
THE BOARD OF REVIEW OF THE : 
INDUSTRIAL COMMISSION OF UTAH,) 
Defendant-Respondent.) 
CASE NO. 15682 
APPELLANT'S BRIEF 
REGARDING A WRIT OF REVIEW FROM THE SUPREME COURT OF 
UTAH TO THE INDUSTRIAL COMMISSION OF UTAH, 
DEPARTMENT OF EMPLOYMENT SECURITY 
LIONEL M. FARR 
520 Kearns Building 
Salt Lake City, Utah 84101 
Attorney for Plaintiff-
Appellant. 
ROBERT B. HANSEN 
Attorney General of Utah 
State Capitol Building 
Salt Lake City, Utah 84101 
by 
FLOYD G. ASTIN 
K. ALLAN ZABEL 
Special Assistants 
Attorney General 
The Industrial Commission of Utah 
Department of Employment Security 
174 Social Hall Avenue 
Salt Lake City, Utah 84147 
Attorney for Defendant-Respondent. 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
TABLE OF CONTENTS 
Stateuent of the Nature of the case 
Disposition by Board of Review 
Relief sought an appeal 
Statenent of Facts 
Argument 
Point 1: The evidence does not sustain either the 
Decision of the Hearing Representative 
(The Department of Employment Security) 
dated October 3, 1977, or the Decision of 
the Appeal Referee dated the 13th day of 






Appellant Whitney. 7 
Conclusion 9 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  




STATE OF UTAH 
-------------------------------------------------
F. MELL WHITNEY, 
Plaintiff-Appellant, 
vs. CASE NO. 15682 
THE BOARD OF REVIEW OF THE : 





STATEMENT OF THE NATURE OF THE CASE 
Appellant was denied benefits for the calendar weeks ending 
November 20, 1976, and for the 51 weeks immediately following 
thereafter and until he has repaid the amount of $1,147.00, to 
the Utah Unemployment Compensation Fund. 
DISPOSITION BY BOARD OF REVIEW 
OF THE INDUSTRIAL COMMISSION OF UTAH 
The Board of Review affired the decision of the appeal 
Referee of the Industrial Commission of Utah. 
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RELIEF SOUGHT ON APPEAL 
Appeallant seeks a reversal of the Decision of the Appeal 
Referee and the Hearings Representative, and an Order requiring 
the Department of Employment Security to grant Whitney those 
benefits to which he may be entitled or such relief as is deemed 
proper in the premises. 
STATEMENT OF FACTS 
1. On or about August 17, 1976, Appellant Whitney, 
hereinafter referred to as Whitney, received notification 
from the Department of Employment Security that he was 
entitled to unemployment benefits of a maximum of 
$3,570.00. (R-0046). 
2. Whitney signed claim forms 603 under dates as 
indicated stating hours worked and gross earnings as 
follows: (R-12,43 & 44) 
Date Si~ned Hours Earnin~s 
11-21-76 Zero None 
11-28-76 Zero None 
12-17-76 48 $192.00 
3. Whitney signed an "Initial Interstate Claim" 
form with "actual date claim taken" noted thereon as of 
December 30, 1976, wherein he included information as 
to employment showing that he worked at ZCMI from 
11/26/76 through 12/27/76. (R-40) 
4. Whitney signed a "Continued Interstate Claim" 
form for week ending January 1, 1977, wherein he showed 
he worked for ZCMI on 12/27/76 at the gross daily pay 
of $20.00. 
5. Whitney signed these forms stating that they 
were correct or that the statements made were true to 
the best of his knowledge. 
6. ZCMI completed a schedule at the request of the 
Department of Employment Security for the periods as 
follows: (R-36) 
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November 14, 1976 
November 21, 1976 
N~ember 28, 1976 
December 26, 1976 
November 20, 1976 
November 27, 1976 
December 4, 1976 
January 1, 1977 





7. ZCMI also advised that Whitney started work as 
of November 18, 1976. 
8. The information given by Whitney and that given 
by ZCMI contradicted each other. 
9. The Department of Employment Security subse-
quently investigated the matter, and then notified 
Whitney of a denial of benefits. 
10. The notice of Denial of Benefits refers to a 
hearing scheduled for August 30, 1977, at which the 
record states Whitney was present and testified, 
however, the transcript does not have any transcript of 
what happened at the hearing. (R - 34) 
11. Whitney contested the decision indicated in the 
Notice of Denial upon the grounds that he was "under 
Psychiatric treatment during the period in question". (R- 33) 
12. Whitney was present at a hearing held on December 1, 
1977, in California before an administrative Law Judge. 
(SeeR- 20 toR- 31 for copy of transcript of hearing.) 
13. Important parts of the transcript are extracted as 
follows: 
* * * 
That you were not a, uh, well man while you ~tere working at zcru. But, 
nevertheless, I do have to get the dates on behalf of the Utah AppealsTribunal 
and the indication is that you worked for ZCMI in Salt Lake City, uh, 
from November 28, 1976, until December 27, lg76, uh, is that substantially 
correct? 
Yes. They, uh, they gave me a trial period in the tailor shop, ~hich I 
had had previous exp.erience in pressing especially. I had been tn ~he dry 
cleaning and pressing businessnso I was unable to perform that parttcular 
labor because it was too strenous on m~ leg beca~se.of the recent surgery. 
And then they transferred me into packtng and shtpptng 
Uh-huh 
Uh, there where I was just, uh, responsible for packing china and c:ystal 
ware, you know, which was a lot less strenous·and a lot less demandtng. 
Uh-huh. 
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* * * 
All right. 1--I hope the Appeals Tribunal in, uh, in., uh, Utah, will 
take into account the, uh, what you have just, uh, pointed out. Uh, ok 
getting back to your job at ZCMI, uh, what was your rate of pay there, ' 
uh, did you work five days a week eight hours a day? 
Yes, it was just the, uh, the, uh, minimum pay wage though that all 
extra help had received. It was at $l.OO an hour, something like that, 
for ••• 
As nearly as you can recall, something like $2.00 an hour. 
Yea, nearly is all I can remember. Their pay rate in Utah is, uh, much 
less I think than in Caltfornia, but that was the minimum wage scale. 
We--uh, ok. During the, uh, I gather that you're not disputing the 
figures given by the employer,are you,as to your earnings. The employer 
has stated that, uh, during thE' ~teek ended November 20, 1976, uh, you 
earned $28.50. 
Yes, that's while ! was in the tailor shop for just a couple of days there 
that I was trying and being tried on a trial basis. 
Ok. And during the week ended November 2/, 1976, you earned $120. 
Yes, that was during the Thanksgiving weekend and I worked the full week 
that week so that represents a ~teek's pay, $120. 
So it'd be more like $3.00 an hour on a base of a 40 hour week, or, or, uh, 
did you work ••• 
Yea, I think we worked six days. that week because of the holiday. 
Q You ~1orked six days and you got time and a half for overtime? Is that it? 
A Yes, uh-huh. 
Q All right, and then, uh, the employer has reported that you earned $20 during 
the week, correction that you earned $24 during the week ended January 1, 
1977, that was your last week? 
A Yes, that was after Christmas, uh. I helped, uh, just 'til I was ready 
to return to California. 
Q All right, now. Hhen, uh, Mr. Floyd, the other administrative law judge, 
who listened to your testimony en August 30, 1977, 1~hen he asked you, uh, 
a question, uh, as to why you collected unemployment benefots for these 
weeks in which you ~:orked without reporting all of your wages, uh, a 
apparently you told him it ~1as because you needed the money. 
A 
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Uh, that.was because I had not been advised nor did I read the things, 
the mater1als and the, uh, written evidence such as letters, time cards. 
payroll, and personnel records, and phYsician statements of health if 
health fs an issue, he didn't bother going into that. Mr. Floyd was very. 
very brief and so he represented that if I would make a statement at that 
time that I had received these monies for this time worked that that would 
probably be all that the, uh Appeals Board would need in Utah. However. 
I feel that because of the great, uh, emotional stress and the fact that 
I was living with ~ son and. his family that they were the sole support of 
myself, uh, uh, you know to include food, shelter. and eve~thing else 
there that I owed them, uh, something for that and this is what I made the 
state~~nt based on, but I had not the slightest idea that they would deny 
all of the benefits under the eligibility in the state of Utah that ·r 
was to receive because of this short period of time that I had ~rked during 
the holidays. Uh, in fact, as I showed ~u. Mr. Fielding, I have the 
eligibility card with me that shows $3,570 in maximum benefits that should 
be paid to me from the State of Utah for, uh, uh, the work that I had done 
there for Oeseret Mortuary just based on that alone. So, in no way do 
I feel that, uh, I am liable for this $1,147, uh, absolutely no way, uh, 
I would take that to an attorney, I would not, uh, agree to pay that amount 
back, uh, under any conditions, uh •••• 
All right. I've just been handed,a card, -uh, entitled "Notice of Monetary 
Determination - Form 605" and it indicates, uh, that the claimant filed 
his initial claim for unemployment benefits as of August 1, 1976, in 
Provo and it sh01~s the claimant's employer was Deseret Mortuary. It shows 
that his total wages, total wages paid to him in his base period amounted 
to $8,774.15. It indicates that, uh, the maximum benetits payable to him 
are $3,570 payable at the rate of $105 a week. I'll return the card to 
you sir. 
Thank you. 
* * * 
· d fill t a continued claim card, uh, for the 
And you ~e~eNrequ~re 2~o 1976 o~nd November 27, 1976, uh, and apparently 
weeks en e d ovem erds fo'r tho~e t~IO ~leeks you did not show that you had 
on that car or car 
1~orked or earned any wages. 
. h I t'll living with ~ son in Uh, that I felt was the perle~ t at 1~a\~ \rt and for that reascn they 
Salt Lake and that he wa~ ~aylng ~ydful~il p~h this claim was allowed 
said there would be a wa1t1ng perle un ' • 
so that's the reason I reported. 
* * * 
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Or the phone number. Ok, is there anything else you'd like to bring out, 
Mr. Whitney. 
I still feel that, as I have stated, that the divorce and the emotional 
strain and everything that I was under at the time is basically responsible 
for the-action that I took and, uh, I feel if that needed to be verified 
it's all available at the Veteran's Hospital. I was under psychiatric 
treatment for nearly two months there and, uh, periodically was required 
to report back to them and, uh, this I did because of the fact that I felt 
like I needed this kind of help at this time. 
* * * 
14. After the hearing on December 1, 1977, the 
Appeal Referee made a decision dated the 13th day of 
December, 1977, which he based on the record and the testimony 
received on December 1, 1977, and which affirmed the decision 
to deny benefits for the week ended November 20, 1976, and for 
51 weeks immediately following thereafter, and until Whitney 
repaid the sum of $1,147.00. (R - 18) 
15. Whitney by notice dated December 23, 1977, appealed 
the decision of the Appeal Referee and again referred to his 
defense that he was having mental strain and felt that he was 
not responsible during the period in question. (R - 15) 
16. During the course of the investigation and the hear-
ings Whitney was not represented by Counsel. His defense that 
he was depressed and under adverse mental strain and stress and 
not fully capable of understanding the consequences of his acts 
was asserted but no one appears to have given it any credence, 
or make any attempt to have the matter investigated, or its 
significants determined. 
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ARGUMENT 
Point 1: The evidence does not sustain either the 
Decision of the Department of Employment Security 
dated October 3, 1977, or the Decision of the 
Appeal Referee dated the 13th day of December, 1977, 
which denied benefits to Appellant Whitney, herein-
after. referred to as Whitney. 
On or about August 1, 1976, Whitney filed a claim for unemploy-
ment benefits and the Department of Employment Security thereafter 
notified him of the determination that he was entitled to a maximum 
benefit of $3570. Subsequently, Whitney filed certain claim forms 
for payment of benefits, which forms included certain information 
that was subsequently contradicted by his employer, ZCMI. 
Thereafter, on August 30, 1977 a hearing was held at which 
Whitney was present and testified. As a result of the hearing, 
a Notice of Denial of Benefits dated October 3, 1977 was sent to 
Whitney. He appealed the decision on the grounds that he was 
under psychiatric treatment during the period in question. 
The Notice of Denial of Benefits makes no Finding of Fact 
regarding the intent or state of mind of Whitney in regard to 
willfulness. The only Findings of Fact is as follows: 
"The Claimant did not report work and earnings on the 
claims for the weeks mentioned above. This infor-
mation was material for the Claimant's eligibility to 
receive unemployment benefits for the weeks in 
question." 
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A subsequent hearing was held on December 1, 1977, at which 
Whitney was present and testified for the purpose of _providing 
evidence for the Appeal Referee who made a Decision with Findings 
of Fact and Conclusions of Law dated December 13, 1977. 
At a hearing on December 1, 1977, Whitney again testified 
about his emotional stress and strain and his psycyiatric treat-
ment and felt that any wrongful action which he took at the time 
in question was basically related to a divorce, emotional stress 
and strain, being supported by his son, and that he was entitled to 
a benefit of $3,570.00. 
The Findings of Fact of the Decision dated December 13, 1977, 
included a Finding to the effect that Whitney started working for 
ZCMI on November 29, 1976, and the record shows that Whitney 
stated he started work on November 26, 1976 and on November 29, 197€ 
Since there are conflicting dates, if they had any significant 
importance, the Department should have had Whitney verify the 
beginning working dates -- since payments of benefits were paid 
to Whitney after the Initial Interstate Claim of December 30, 
1976, was filed by Whitney. 
On said claim form Whitney had indicated that the information 
given was according to his best information and belief. 
The Findings of Fact of December 13, 1976 do not include 
either a Finding as to Whitney's state of mind or as to what he 
knew about the benefits to which he was entitled although the 
testimony of the hearing of December 1, 1976, as to Whitney's 
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state of mind contains testimony regarding psychiatric examination, 
emotional strain and stress, a divorce, being supported by his 
son, and that he though he was entitled to receive $3,570.00, 
and, therefore, should not have to repay any of the money he had 
received. 
w~itney also testified that he was lead to believe that if 
he would admit doing wrong that he would have to pay back only 
the benefits received for the weeks in question. Since Whitney 
did not have the benefit of counsel at the hearing, he probably 
didn't realize that he was making an admission against his own 
interest. 
The Appeal Referee in his "Comments" made the following 
statement, to-wit: 
"Testimony of the claimant further indicates 
that he received written instructions from the 
Department concerning his rights and responsi-
bilities while filing claims for unemployment 
compensation and he received instructional mat-
erial relating to procedures for filing of claims." 
There is no supportive competent evidence in the record for 
this statement. 
CONCLUSIONS 
Appellant submits: that the Findings of the Appeal Re-
feree and Hearing Representative do not support the decision 
that the Appellant is in violation of Section 35-4-5(e), Utah 
Code Annotated 1953, as amended; that the Decisions should be 
reversed; and that Appellant should not forfeit his benefits. 
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